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sustained, credit is given. We may safely
put that problem aside.

Mid-Florida Televisjon Corporatjon, 69 FCC2d 607, 650-51 (Rev.
Bd. 1978) (citations and subsequent history omitted).
Mid-Florida Television Corporatjon not only confirms the

right of the Commission to change comparative criteria at will
without prior public notice. That decision also makes it clear
that pending applicants have no vested right to frustrate the

Commission's desire to apply a change in policy to pending

applications. Accord Metro oadcastin V. , 110 S. Ct.
2997, 3026 (1990) ("[a]pplicants have no settled expectation that

their applications will be granted without consideration of
public interest factors"):; FCC v. WIJR, The Goodwill Station, 337
U.S. 265, 272 (1949) (station with a pending competing
application in related rulemaking proceeding had "no vested
right" to preclude Commission grant of a license to another
applicant to use the same frequency).

As a practical matter, it would be adverse to the
Commission's interest to conclude that the Pioneer's Preference
can be adopted only pursuant to the APA's public notice and
comment provisions. Such a conclusion would be tantamount to an
admission that all the comparative criteria are rules and that no
changes can be made except through rulemaking proceedings. That
posture would emasculate the Commission's flexibility and also
increase the Commission's expenditures (since the Commission
would have to commit substantial resources to a rnlemaking

proceeding every time it wanted to change the criteria).
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III. Notice Adequate Even If APA Applies

Even assuming arquendo that the APA is applicable, there has
been adequate public notice to support the Commission's adoption
of the Pioneer's Preference without further proceedings. Indeed,
to require further proceedings would mean that the Commission
could never adbpt a proposal advanced in comments without first
incorporating that proposal in a new NPRM.

At the outset, it should be emphasized that the APA itself
does not require an agency to publish the text of any proposed
rules in a public notice. Rather, it is sufficient if the agency
provides "a description of the subjects and issues involved." 5
U.S.C. §553(b)(3). See American Medjcal Assocjation v. Unjited
States, 887 F.2d 760, 767 (7th Cir. 1989) ("statutory language
(of APA] makes clear that the notice need not identify every
precise proposal which the agency may ultimately adopt"). Hence,-
an agency can adopt proposals first advanced in public comments.

There is perhaps no better illustration of the latter point
than owensboro on the Air, Inc. v. United States, 262 F.2d 702
(D.C. Cir. 1958). That case concerned an FCC rulemaking to
change the table of allotments for television stations. 1In the
NPRM, the Commission proposed to reserve Channel 7 in Evansville,
Indiana for educational use. No mention was made of Channel 9 in
nearby Hatfield, Indiana, which was then the subject of a

comparative hearing with two mutually exclusive applicants. 1In

response to comments, the Commission subsequently changed its
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proposals and issued an order assigning Channel 7 to Louisville,
Kentucky and reassigning Channel 9 from Hatfield to Evansville.
On appeal, the court rejected the argument of the Hatfield
applicants that the Commission's action violated the APA's public
comment provisions. As the court explained, the APA

"requires only that the prior notice include
'a description of the subjects and issues
involved.' We think the procedure followed
by the Commission amply fulfilled this
requirement. . . . Surely every time the
Commission decided to take account of some
additional factor it was not required to
start the proceedings all over again. If
such were the rule the proceedings might
never be terminated."”

262 F.2d at 708, quoting Logansport Broadcasting Corp. v. Unjited
tated, 210 F.2d 24, 28 (D.C. Cir. 1954). Accord Spartan
Broadcasting Co. v. FCC, 619 F.2d 314, 321-22 (4th Cir. 1980)

(APA "'does not require an agency to publish in advance every
precise proposal which it may ultimately adopt'").

Courts have similarly sustained other agency orders adopting
rules first proposed in comments. For example, in affirming the
Occupational Safety and Health Review Commission's adoption of
new flooring standards, the Fourth Circuit stated as follows:

Although the APA requires that notice contain
"either the terms or substance of the
proposed rule or a description of the
subjects and issues involved," the Act "does
not require an agency to publish in advance
every precise proposal which it may
ultimately adopt as a rule." This is
particularly true when proposals are adopted
in response to comments from participants in
the rulemaking proceeding. The "requirement
of submission of a proposed rule for comment
does not automatically generate a new
opportunity for comment merely because the



KECK, MAHIN & CATE 13

rule promulgated differs from the rule
proposed, partly at least in response to
submissions." A contrary rule would lead to
the absurdity that an agency could learn from
comments on its proposals only at the peril
of starting a new procedural round of
commentary. . . . To hold otherwise would
penalize the agency from benefitting for
comments received and further bureaucratize
the process.

Danij . V. Occ i t vi
Commission, 656 F.2d 925, 932 (4th Cir. 1981). Accord
International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 632

(D.C. Cir. 1973) (agency could develop "its methodology on the
basis of submissions made by the [participating] companies at the
hearings").

There have been occasions when courts have rejected an
agency's reliance on comments in situations where the agency
reversed its position on a sensitive social issue. See Natjonal
Black Media Coaljtion v. , 791 F.2d 1016, 1022-23 (24 Cir.
1986) ; American Federation of Labor v. Donovan, 757 F.2d 330,
338-40 (D.C. cir. 1985).! But most courts seem to agree that an

agency can reverse its position in response to the public's

! In National Black Media Coalition, supra, the Commission
completely reversed itself and concluded it would not adopt the
non-technical eligibility requirements -- including minority
preferences -- which it had originally proposed to use in
distributing licenses for new AM stations. In Donovan, supra,
the Department of Labor decided to limit the applicability of the
labor standards set forth in the Service Contract of 1965, 41
U.S.C. §§351-58, with respect to contracts partially performed
outside the United States after conveying "the clear impression
from the notices of proposed rulemaking" that those provisions
"would be left untouched." 757 F.2d at 339. Thus, one case
reflected a repeal of a policy of minority preferences in the
distribution of certain broadcast licenses, and the other case
reflected a limitation on protections for American workers.
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comments. See Pennzoil Co. v. FERC, 645 F.2d4 360, 372 (5th Cir.
1981), gg:;i_ggnigg, 454 U.S. 1142 (1982) (agency's reversal of
position after receipt of comments "demonstrates not that the
agency acted arbitrarily, but simply that the administrative
process was working [since] modification of proposed rules in

light of written and oral presentations is the heart of the

rulemaking process"):; Public Service Commission v. FCC, 906 F.2d

713, 717-18 (D.C. Cir. 1990) (Commission did not violate APA in
reversing position and adopting a rule to use simpler accounting
system for smaller and larger common carriers despite statement
in NPRM that simpler accounting system would be applied only to
smaller carriers); American Medjcal Assocjatjon v. United States,
supra, 887 F.2d at 767 (IRS's adoption of "an entirely different
approach" to issue did not violate APA since NPRM had adequately
identified the subjects and issues involved). The only question
is whether the proposal adopted by the agency is a "logical
outgrowth" of the rule proposed and whether the agency's notice
"'fairly apprise(d] interested persons of the subjects and issues
(of the rulemaking).'" Natjonal Black Media Coalition v. FCC,
supra, 791 F.2d at 1022 (citations omitted).

Adoption of a Pioneer's Preference would satisfy the
foregoing standard. The Commission's NPRM focused on ways to
expedite its comparative hearing process for new applicants.
Although much 6f the NPRM discussed procedural rules, other parts

of the NPRM proposed modification of certain policies not

embodied in rules. Moreover, the NPRM repeatedly .invited the
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public to propose other reforms that could help expedite the
disposition of comparative hearing cases.

For example, the Commission stated that its "obvious
objective should be to encourage even more cases to settle and to
do so as early in the process as possible." The Commission then
invited comment on certain specific strategies "as well as other
strategies to encourage more and earlier settlements." 5 FCC Rcd
at 4050. One of the Commission's proposals was to modify a
policy -- not included in the rules -- which precludes a merged
applicant from upgrading its comparative standing. The
Commission proposed "to modify that policy to permit the merged
applicant to enjoy the comparative advantages achieved by virtue
of the merger." 5 FCC Rcd at 4051 (footnote omitted).

The Commission also proposed to reverse its decision in
Ruarch Assocjates, 103 FCC2d 1178 (1986), which allows an
applicant to abandon a pre-settlement divestiture commitment.

- The Commission agreed with the Review Board that Ruarch
“facilitates integration gamesmanship and encourages abuse." The
Commission added that it did not appear that a reversal "would
have'an adverse impact on the number of comparative cases
terminated by settlement. . ." 5 FCC Rcd at 4052 (footnote
omitted). In other words, the Commission proposed to correct a
perceived inequity in the comparative process since it did not
conflict with the Commission's overriding goal to expedite

disposition of comparative cases.



. KECK, MAHIN & CATE 16

The Commission similarly proposed to reverse its decision in
Anax Broadcasting, Inc., 87 FCC24d 483 (1981). That decision had
fostered a policy -- which, again, is pnot embodied in any rule
-- to allow applicants to avoid the diminution of integration
credit from the presence of non-voting stockholders or limited
partners. Although it recognized that Anax "serves to increase
the number of financially qualified applicants," the Commission
expressed concern that the policy had "also spawned considerable
litigation over the bona fides of such applications." For that
reason, the Commission asked for comment "on alternatives by
which the litigation spawned by the Anax doctrine could be
avoided while still preserving some of the comparative benefits
achieved by applicants using the active/passive ownership
structure." 5 FCC Rcd at 4053.

In the NPRM's final paragraphs, the Commission stated that,
"[t]o the extent that we can limit the time consumed in that
- [comparative hearing] process to the minimum, we will be serving
the potential listening and viewing public." The Commission
observed that its proposals were designed to serve that goal but
added that it would "also entertain other proposals designed to
achieve the same end."™ 5 FCC Rcd at 4055.

The NPRM thus broadly described the "subject" as the
comparative hearing process for new stations and broadly
described the "issue" as means to expedite that process.

Interested parties were therefore put on notice not only as to

the Commission's specific proposals but also as to the
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Commission's intention to consider and perhaps adopt other
proposals that might serve the Commission's goal to expedite

comparative hearing cases.

Rochlis' proposal for a Pioneer's Preference is a direct
response to the NPRM's open-ended invitation for "strategies to
encourage more and earlier settlements," to help further the
policies of feﬁale and minority participation fostered by Anax,
and to expedite the Commission's hearing process.

First, by applying the Pioneer's Preference to pending cases
(which have not yet been designated for hearing), the Commission
would, in effect, encourage other competing applicants to settle
or to dismiss their applications rather than face an applicant
with a substantial edge. This process would be entirely
voluntary and would allow a party to continue to pursue its
application if it determined that the pioneer had substantial
demerits or that other factors would enable the competing
applicant to overcome the pioneer's substantial advantage.

Second, by creating that substantial advantage for a
pioneer, the Commission will facilitate the award of licenées to
minorities, women, and other newcomers. Currently, the most
financially prohibitive part of the comparative process is not
the financing to build the station after the construction permit
is obtained; rather, the primary financial hurdle is the
exorbitant cost of legal fees for the hearing process. By
providing a substantial edge to the pioneer, the Commission will

provide an opportunity for women, minorities, and other newcomers
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to seek out new allocations in order to avoid those prohibitive
hearing costs and the necessity for so-called passive investors
whose participation could raise the troublesome -- and time-
consuming -- Anax issues referenced in the NPRM.

And finally, the Pioneer's Preference will serve the
Commission's overriding goal to expedite future cases. In most
cases, few, if any, parties will file competing applications
against a pioneer -- although, if they do, their right to a full
hearing will be preserved. See Rochlis' Comments at 10-14.

The Pioneer's Preference is thus a "logical outgrowth" of
the Commission's invitation for other proposals to help expedite
the hearing process. It is of no consequence that the Pioneer's
Preference was not expressly proposed by the Commission itself.
All interested parties had notice of the Commission's intent to
consider any and all proposals to expedite the hearing process,
and copies of Rochlis' Comments were served on every party who
had filed comments in the proceeding. No one filed an
opposition.

Moreover, in contrast to the situations in National Black

Media Coalition v. FCC, supra, and American Federation of Labor
v. Donovan, supra, the Pioneer's Preference does not involve a

situation in which the agency has completely reversed itself.
‘Rather, adoption of the Pioneer's Preference will be the
testament to the ultimate goal of a rulemaking procedure. As one
court recently explained,

That an agency changes its approach to -
the difficult problems it must address does
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not signify the failure of the administrative
process. Instead, an agency's change of course,

so long as generally consistent with the tenore

of its original proposals, indicates that

the agency treats the notice-and-comment process
seriously, and is willing to modify its position
where the public's reaction persuades the agency that
its initial regulatory suggestions were flawed.

American Medical Associatijon v. United States, supra, 887 F.2d at
767 (footnote omitted). This assessment was echoed by another
court which sustained the FCC's decision to completely change its
approach on accounting procedures for common carriers:

W(A] final rule may properly differ from a
proposed rule -- and indeed must so differ -- when
the record evidence warrants the change. A
contrary rule would lead to the absurdity that in
rule-making under the APA the agency can learn
from the comments on its proposals only at the
peril of starting a new procedural round of

commentary."
Public Sexrvice Commissjon v. FCC, supra, 906 F.2d at 717-18,
guoting Edison Electric Instjtute v. OSHA, 849 F.2d 611, 621

(D.C. Ccir. 1988).

Adoption of the Pioneer's Preference would be a recognition
by the Commission that the proposal will expedite disposition of
applications for new stations and also correct a long-standing
inequity -- one of far more consequence to the public than the

inequity of the Ruarch policy. See 6 FCC Rcd at 159-60 (Ruarch
policy modified).



CERTIFICATE OF SERVICE

I hereby certify that I have, this,AEH!:’aay of August,
1991 caused a copy of the Response to Comments to be mailed
via first class mail, postage prepaid, to the following:

* The Honorable Alfred C. Sikes
Federal Communications Commission
1919 M Street, N.W., Room 814
Washington, D.C. 20554

* The Honorable James H. Quello
Federal Communications Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554

* The Honorable Sherrie P. Marshall
Federal Communications Commission

— 1919 M Street, N.W., Room 826

Washington, D.C. 20554

* The Honorable Andrew C. Barrett
Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

* The Honorable Ervin S. Duggan
Federal Communications Commission
1919 M Street, N.W., Room 832
Washington, D.C. 20554

* Robert L. Pettit, Esq.
General Counsel
Federal Communications Commission
1919 M Street, N.W., Room 614
Washington, D.C. 20554

* Martin Blumenthal, Esq.
Office of the General Counsel
Federal Communications Commission
1919 M Street, N.W., Room 616
Washington, D.C. 20554

* Roy Stewart, Chief
Mass Media Bureau
Federal Communications Commission
Room 314
1919 M Street, N.W.
LA OFFICES OF Washington, D.C. 20554

KECK, MAHIN & CATE
A PARTNERSHIP INCLUDING
PROFESSIONAL CORPORATIONS

pENTHOUSE Barbara L. Waite, Esq.
1201 NEW YORK AVENUE, N.W. Venable, Baetj er, Howard & Civiletti
WASHINGTON, D.C. 20005

(202) 789,340 1201 New York Avenue, N.W., Suite 100
Washington, D.C. 20005

* By Hand




LAW OFFICES OF
KECK, MAHIN & CATE
A PARTNERSHIP INCLUDING
PROFESSIONAL CORPORATIONS

PENTHOUSE
1201 NEW YORK AVENUE, N.W.
WASHINGTON, D.C. 20005
{202) 789-3400

Henry L. Baumann, General Counsel

National Association of Broadcasters

1771 N Street, N.W.
Washington, D.C. 20036

Michael J. Hirrel, Esd.
Suite 200-E

1301 New York Avenue, N.W.
Washington, D.C. 20005

s J. Paper




